Unit 2 Notes

DOCUMENTS LEADING UP TO THE CONSTITUTION

1. The Code of Hammurabi – 1750 B.C.; in Babylon; a series of laws based on the principle “an eye for an eye”; the first written, uniform code of law; the intent was to inform the people what they could and could not do and the punishment they might expect if the laws were violated.

2. 12 Tables of Law – written for the Roman republic; created the idea of equality under the law

3. The Magna Carta – signed 1215 at Runnymeade, King John in England; list of 63 specific rights; creates rule by law rather than rule by man even though it does apply to only a small group of nobles; limits the power of the crown & requires he consult with the legislature before establishing new taxes; requires trial prior to imprisonment; establishes the idea that the king must obey the law; became a symbol of political liberty & the foundation of constitutional government.

4. 1215 – 1st elected Parliament is convened by Edward I to ask for new taxes – consists of nobles and elected burgesses

5. 1628 – Petition of Rights, Charles I – no quartering soldiers, no taxation w/o consent

6. 1679 – Habeas Corpus Act

7. English Bill of Rights – 1689, King William & Queen Mary; denies the crown the power to suspend the law; no taxes without the consent of Parliament; Parliament must approve creation of any army; free elections; freedom of speech in Parliament; no excess bail or cruel & unusual punishments; & that Parliament should meet frequently

8. John Locke’s book The Second Treatise of Civil Government (1689) – his philosophy was based on a belief in natural rights – rights inherent in human beings, not dependent on governments.  Government must be based on the consent of the governed.  It should also be a limited government – with clear restrictions on what the govt. can and cannot do.  Locke felt the sole purpose of govt. was to protect our natural rights. The people remain sovereign, while the government is there to act as an umpire – to protect us from those who misbehave.   Naturally this theory contrasted sharply with the traditional notion of divine right kingship.  Locke was tremendously interested in the protection of private property from government control.  Locke strongly believed in the sanctity of private property & this notion would be a dominant theme of the Constitutional convention.  He saw protection of property as “end of government.”  Finally, Locke felt people had the right to rebel against a government that no longer had their consent.  Clearly Jefferson had much of Locke’s philosophy in mind when he wrote the Declaration.

THE PROBLEM OF LIBERTY

The goal of the American Revolution was the protection of liberties.  The colonists sought to protect the traditional liberties to which they thought they were entitled as British subjects including: independent judges, freedom from quartering soldiers in peacetime, unrestricted trade, and of course no taxation without colonial representation in the British Parliament (a fundamental right granted by the Magna Carta).  Original colonist sought to protect their liberties & remain British subjects, but eventually many reached the conclusion that a total break from GB would be necessary.  The Declaration of Rights and Grievances is based on the premise that the colonists were denied rights due them as British subjects.  Even Edmund Burke – a British Parliamentarian – argued that the colonists were devoted to liberty – a liberty of British origin!  Only after the passage of the Intolerable Acts did calls begin for a Continental Congress.    By 1775 when war broke out, many colonists had lost faith in the power of the English constitution (actually a series of documents) to guarantee their rights.  Clearly British law was no longer an adequate check on the abuses of political power.

THE COLONIAL MIND

Many colonists shared the belief that most politicians tended to be corrupt – “a lust for domination is more or less natural to all parties,” wrote one colonist.  This opinion would come to have a great influence on the way the new nation would form its own government.

Colonists believed that their liberties were unalienable – coming not from the king but from a higher power – natural rights ordained by God & essential to human progress.  “They are born with us, exist with us, and cannot be taken away from us by human power.”  In general, it was widely agreed that these rights included life, liberty, & property (and taxes are seen as taking from your property).  The emphasis on property sprang from the fact that most 18th century colonists owned some form of property as either farmers or artisans.   There was no financial advantage to the revolution – taxes were high both before & even higher after the war & trade was disrupted by the war.  The revolution was a conflict of ideology not economics.  None of the causes Jefferson lists in the Declaration have to do social or economic conditions – rather they refer to specific violations of political liberties – unalienable liberties.  

THE REAL REVOLUTION – A NEW VIEW OF LEGITIMACY

Although the revolution certainly consisted of a war against the mother country, it is perhaps also possible to say that the real revolution involved much more.  As John Adams said the real revolution was “a radical change in the principles, opinions, and sentiments, and affections of the people.”  This radical change had to do with a new vision of could be defined as legitimate political power.  Governments of royal prerogative (divine right) were rejected in favor of governments that were formed by the consent of the governed (social contract).  Legitimate political power would henceforth require a direct grant of power from a written constitution approved by the people.  Rather than governments that grant liberties, liberties preceded the formation of any government & the duty of the government was to protect those liberties.  Further, the legislative branch (in which the people were directly represented) had to be superior to the executive branch.  Until 1776, no government had ever been formed on the basis of these principles.  Within just a few years of the Declaration, 11 of the colonies had adopted constitutions that included a strong legislative branch and a bill of rights.    

The Treaty of Paris was signed in 1783 and was a very generous land deal for the new nation – all the land from the Atlantic to the Mississippi.

The 11 years that elapsed between the Declaration & the signing of the Constitution in 1787 were difficult ones.  Washington had to wage a bitter & protracted war without the support of a strong central government.  The war was hastily & inadequately funded by measures without much support from the states.  Many parts of the nation were in shambles & the British remained powerful in Canada & at sea.  Many Americans faced heavy debt & even higher taxes after the war; and US paper currency was virtually worthless.  These problems were only further complicated by the Articles of Confederation.

***1st government in the US was the 2nd Continental Congress organized on May 10, 1775.  It was replaced by the Articles of Confederation in1781.  That was replaced by the Constitution in 1789.

WEAKNESSES OF THE CONFEDERATION

The 13 colonies, which had just declared independence from GB, wanted no part in creating a strong central government for the new nation.  The Articles of Confederation went into effect in 1781 & created little more than a “league of friendship.” 

Structure of the new government

· An unicameral Congress, delegates chosen by the states, each state had one vote, Congress could make war & peace, Congress could appoint ambassadors, Congress could create a monetary system, Congress could raise an army or navy by requesting troops from the states, Congress could settle disputes among states

· No executive or judicial branch (there was a “president of Congress” 

· the states pledge to obey the Articles by providing troops & money when requested; the states promise to respect the public acts & records of other states, allow free travel & trade, & surrender of fugitives.

· all other powers retained by the states; each state retains its sovereignty & independence, clearly there would be no strong central govt. – just a compact among sovereign states

Problems with the central government:

· could not levy taxes 

· could not regulate commerce – foreign nations found it so hard to do trade with 13 sovereign states that they simply did not trade with the US

· each state retained its sovereignty & independence

· each state had one vote in Congress (regardless of population)

· 9 of 13 votes were required to pass any measure in Congress

· no executive to carry out the laws passed by Congress

· delegates to Congress were elected by state legislatures

· the army was dependent on the state militias for support

· no national judicial system to settle conflicts between the states (so Virginia & Pennsylvania actually went to war over claims to land in the west) 

· amending the Articles of Confederation required all 13 states to agree

Many of the leaders of the revolution greatly feared the lack of a stronger central government would cause further disruption to Congress & perhaps even war with France or England if those nations tried to play one state against another.  So a small group of men met in 1785 at Washington’s home at Mount Vernon.  They decided to call a meeting to discuss trade regulation – this meeting was held in Annapolis in September 1786.  This meeting was not well attended so another was called for May 1787 in Philadelphia to consider ways to remedy the problems created by the Articles – to revise the Articles –four months later the Constitution was complete.  Although the members knew there needed to be change, there was no accepted theory as to what kind of national govt. could work and still protect life, liberty, and property.  

Madison spent months studying the literature of Greece, Rome, and other nations looking for a workable plan but found none.  The problem seemed to be that weak governments tended to collapse from internal dissent & strong govts. tended to trample liberties.   

Shay’s Rebellion – In January 1787 a group or Revolutionary War veterans, led by Daniel Shay, plagued by high debts & fearful of losing their land to creditors & tax collectors forcibly prevented the courts in western Massachusetts from meeting & foreclosing on their lands.  Although the rebellion was never large in scope, the governor of Mass. asked the Congress to send troops to suppress the rebellion but Congress could not raise the needed funds & Mass. did not have a state militia.  In desperation, private funds were collected to pay a volunteer army to disperse the rebels.  The Rebellion occurred between the meetings in Annapolis & Philadelphia & had a strong impact on opinions.  Many delegates came fearing state governments would collapse if more rebellions occurred – many feared anarchy.  Others, however, such as Jefferson felt a “little rebellion now and then is a good thing....The tree of liberty must be refreshed from time to time with the blood of patriots and tyrants.”

THE CONSTITUIONAL CONVENTION
PHILADELPHIA
MAY 25 – SEPTEMBER 17, 1787

The Framers  55 delegates attended the Convention, but only about 30 participated on a regular basis.  Rhode Island refused to send a representative; Thomas Jefferson & John Adams could not attend because they were serving as ministers abroad; Samuel Adams was ill; and Patrick Henry stayed home because “he smelt a rat in Philadelphia tending toward monarchy.”  The Constitution created at this convention created a national govt. unlike any that had existed before.  It is the oldest written national constitution.  The delegates were split on many issues – each resolved through compromise.  The Framers were overall well educated:

· 1/3rd  had served in the American revolution

· 39 had served in the Continental Congress of the Congress of the Confederation

· 7 state governors, 2 future presidents, 1 future vice-president, 17 future senators, 11 future representatives

· 8 had signed the Declaration

· 31 had attended college (a remarkable # in a nation with very few colleges) – 9 attended Princeton

· average age was 42 but half were in their 30s, Benjamin Franklin was 81 (who often slept – they would wake him up to settle disputes)

They were not typical Americans – most were wealthy planters, lawyers, or merchants.  Many were independently wealthy.  Most lived on the coast rather than on the frontier.  A significant number were urbanites rather than rural dwellers.  Most had a cynical view of mankind – especially the lower classes.  They sought to create a government that would contain these types of people.  

· The meeting was held in Independence Hall – where the Declaration was signed.

· George Washington was elected as President of the convention; he rarely speaks but is so well respected that a simple look could get people to change their vote

· The Convention adopted a rule of secrecy that was well kept – the windows were boarded up and armed guards were posted. (Friends often accompanied Ben Franklin when he went out drinking in the evenings to prevent him from divulging any secrets); James Madison kept detailed minutes that were later published as a book – ​Notes.  To quote Madison – doing so “nearly killed me.”  The notes were put away and published only after Madison died.

       Part way through the Convention – Washington finds a set of notes that someone lost.  He was furious because anyone 

       could have found them.  He slapped them on a table & said whoever left them should pick them up.  Then he left the

       room.  To this day – no one has claimed the notes.

· A majority of the states had to be represented to meet; each state had one vote & provisions passed on a simple majority (50% +1); items already voted on could be reconsidered, no vote is final until the last vote

· They adopted a rule of courtesy – Alexander Hamilton gave a 6-hour speech in which he proposed a president elected to a life term.  He was listened to politely – but ignored.

The goal of the convention was to protect liberty as a natural right.  Most delegates followed the teachings of Locke who wrote that in a “state of nature” all men cherish & seek to protect their life, liberty, & property.  But in a state of nature (that is a society without a government) the strong can use their liberty to deprive the weak of theirs.  Thus, man’s instinct for preservation leads men to want a government that will prevent exploitation.  But such a govt. must be limited if it is to be prevented from depriving its subjects of liberty.  The govt. must derive its power to rule from the consent of the governed.  The Framers therefore sought a govt. that had enough authority to prevent one faction from abusing another & to ensure the liberty of both the majority & the minority.  It had to be strong enough to preserve liberty but not so strong that it would threaten liberty.  The govt. had to “control the governed ...(as well as)..control itself.”  -  James Madison.

On May 30, 1787 immediately after the convention was organized & its presiding officers elected Edmund Randolph of Virginia put forth the following proposal:


“Resolved,...that a national government ought to be established consisting of a supreme Legislative, Executive, and

                Judiciary.” 

Thus the purpose of the Convention was redefined.  At this point 2 of the 3 delegates from New York left in protest – only Alexander Hamilton remained to represent NY.

Three issues occupied more attention than almost any others:  whether the states would be represented equally, slavery, and political equality.

1. Representation of the states – how would the new Congress be constituted.  The main issue was equal representation of each state or representation based on population.

The Virginia Plan  Largely the work of Madison, it was presented by Randolph on May 29.  It was favored by the larger states such as Va., Penn., & Mass. 

a. 3 separate branches

b. bicameral legislature – representatives in each house based on population or the amount of money that the state contributed to the national government.  Congress would have supreme power on all matters upon which the states could not act.

c. House of Representatives to be popularly elected

d. Senate to be chosen by the House from a list of nominees presented by the state legislature (remember that many of the Framers had a general distrust of the ability of the common man)

e. Congress was to have all the powers defined in the Articles plus the right to appoint the chief executive & the national judiciary.  

f. Congress could force states to obey national laws & veto state laws that contradicted national laws.

The New Jersey Plan  Presented on June 15 by William Patterson.  Favored by the small states such as Delaware, NY, & NJ.

a. A unicameral Congress, each state has equal representation

b. Congress gains the power to levy taxes & regulate interstate trade.

c. A plural executive selected by Congress; either could be removed at anytime by request of a majority of the state governors

d. The executive to appoint the national judiciary.

The arguments among the supporters of each plan were long & emotional.  Benjamin Franklin, in order to alleviate some of the strain, suggested that each day begin with a prayer.  But the delegates could not even agree to do that – Hamilton is supposed to have said that the convention did not need “foreign aid.”  Finally, the week of July 4 a committee was appointed to work out a compromise and the rest of the convention adjourned. Franklin played a key role in creating the compromise that followed.

The Great Compromise (the Connecticut Compromise)  Submitted on July 5 by Roger Sherman & debated for another week and a half.  

a. Bicameral legislature

b. The House of Representatives to be popularly elected, the number of representatives based on population

c. The Senate to be chosen by the state legislatures, each state to have 2 Senators.  This relates to federalism states elect the Senators that control the national government

Thus the interests of both the large & small states were met by allowing one to dominate in the House & the other in the Senate.  The compromise passed 5-4 (Mass. was undecided; RI did not attend, the New York & New Hampshire delegations had left).  

2. Slavery   - slavery was legal in every state except Mass., but was concentrated in the South.  The total US population is 81% white and 19 % slave.  90% of all slaves live in the South.  

The 3/5 Compromise   Should slaves be counted for purposes of representation & taxation?  The south wanted to count slaves towards representation in the House but not for taxation purposes (in NC for example, slave made up 43% of the population, altogether 1/3 of the 5 southern states’ populations were slaves).  The north wanted the opposite.  It was decided that each slave would be counted for both representation & taxes as 3/5 of a free white man (Article I, section 2). The word “slave” is never used in the Constitution.  The exact wording used required the govt. to count all free persons and 3/5ths of all “other persons.”  Many of the Framers spoke vehemently against allowing slavery to continue.  George Mason (a Virginia slave owner) warned “by an inevitable chain of causes and effects, providence punishes national sins by national calamities.”  But the blunt truth was that the Framers knew they could not ratify a Constitution that banned slavery, so they compromised.  In the end the convention chose an imperfect constitution rather than no constitution at all.

The Commerce & Slave Trade Compromise  The south feared Congress would use its ability to regulate trade to destroy the tobacco industry by placing high export taxes on the crop.  So the convention had to agree to not tax exports & to not ban the slave trade for the next 20 years (until the year 1808, Article I, section 9).  Also written into the Constitution was a requirement that “any person held to service or labor” who escaped to a free state would not become free but should be returned (Article IV, section 2).  In return, the southern delegates supported giving Congress the ability to regulate trade.

After the Great Compromise had passed, the delegates began to make more rapid strides & compromised more quickly.

3. Political equality  -  should free adult males be able to vote?  Many wanted a property qualification.  Ultimately it was decided that each state could set its own voting requirements

4. Other Issues

Economic Issues – many at the Convention worried that the economy was weak because of state tariffs, the states ability to print paper money (which was often over printed & inflated), and the inability of the central government to raise money.  The Framers made sure to include specific economic powers in the Constitution (levy taxes, coin money, control interstate commerce, regulate bankruptcy, borrow money, forbidding states from taxing interstate trade, copyrights & patents to protect intellectual property, etc.)   See p. 37

Individual rights – the Framers included protections such as habeas corpus, no ex –post facto laws, and no bills of attainder.  However, a Bill of Rights would have to be included later to ensure passage.

The Presidential Compromise  Some wanted the executive appointed by Congress; others fearing an executive dominated by Congress favored a popularly elected president.  In the end they came up with the Electoral College – citizens of each state elect delegates to serve in the Electoral College, which elects the president. 

There was also debate about how long the executive would serve – some favored a life term, others a 7 year term, others a 3 year term & no reelection.  The convention compromised on a 4-year term & no limit to reelection.  

The National Judiciary  Some wanted the Supreme Court selected by the Senate; others wanted the executive to select the justices.  It was decided that the President would select justices but with the approval of the Senate.

Finally on July 26, the proposals were turned over to a Committee of Detail led by Governor Morris & Madison.  This committee was charged with drafting the final form of the Constitution.  Joseph Shallus – a German immigrant – was paid $30 and given a quill pen and 4 pieces of parchment.  He was asked to write out the final copy in 40 hours.  The final draft made up of 7 Articles was approved on September 17 by all 12 states (but not all the delegates – 3 refused to sign it – Edmund Randoph, Elbridge Gerry, and George Mason) in attendance.  

Did the Constitution Create a Democracy??  The question is still being debated today.  It definitely did not create a direct democracy in which the people rule directly.  For one thing the size of the new nation (even at that time) and the distance between settlements made direct rule impractical.  But, more importantly most of the Framers feared direct democracy.  They simply did not trust that the people could prevent themselves from being ruled by their passions & so minority rights would never be secure.  Instead they purposely created a republic – in which elected representatives make public policy.  Even then, many of the Framers did not trust the election of the House to the citizens – many argued for a House elected by the state legislatures.  Elbridge Cambridge argued that the people are often the “dupes of pretended patriots.”  Note that the Senate at the time was chosen by the state governments & the Senate was to be the upper chamber.  In creating the Electoral College the Framers were seeking to prevent the most populous states from controlling the election.  Now “majority rule” meant both a majority of the voters and a majority of the states.  The creation of a Supreme Court further limits the majority from denying rights to the minority.  Finally the process of amending the Constitution was deliberately made difficult.  Again this was to protect the Constitution from popular passion.  (as for example the 18th Amendment)  

So, if by democracy one means a system of representative government based on popular consent, than the Constitution did indeed create a democracy.  

THE CONSTITUTION & LIBERTY

FEDERALISTS v. ANTIFEDERALISTS

In order to ratify the new Constitution Article VII required 9 of the 13 states to ratify the document in state conventions whose delegates were elected by the people.   Technically, this ratification process violated the Articles of Confederation that were still in force – the Articles required all 13 states to agree to any changes, but the Framers sought to bypass this process because they knew that unanimity was impossible (& indeed the conventions of NC and RI did initially reject the Constitution).  But ratification was by no means assured.  Many continued to fear that the new stronger central government would not respect personal liberties.  The proponents of the Constitution called themselves Federalists & the opponents came to be known as Antifederalists (though they more properly might have been called “states’ righters.”)

The Antifederalist View  Among the Antifederalists were Patrick Henry, John Hancock, & Samuel Adams.  The major issue was liberty not democracy – they believed the states needed more power to prevent tyranny of the national government.  The Antifederalists had a variety of objections to the Constitution but were united in their belief that liberty could only be secured by a small republic where the rulers were physically close to & checked by the governed.  “[A] very extensive territory cannot be governed on the principles of freedom, otherwise than by a confederation of republics.”  They felt a strong national govt. would be distant from the people and would use its powers to annihilate or absorb the functions that properly belong to the states.  They feared high federal taxes & the creation of a large army.

Those Antifederalists that did favor a somewhat stronger national government wanted it more severely restricted.  They proposed limiting the jurisdiction of the Supreme Court, leaving military affairs with the state militias, increasing the size of the House, and reducing the power to tax.  Some also insisted on a bill of rights.  

The Federalists  Among the Federalists were James Madison, Alexander Hamilton, and John Jay.    They favored a stronger national govt. & ratification of the Constitution.  They wrote 85 anonymous letters urging ratification by stressing the weaknesses of the Articles & explaining how the Constitution overcomes these problems.  Together these letters are known as The Federalist Papers.  Many critics of the new Constitution believed that liberty was safe only in a small society governed by direct democracy or by a large legislature with small districts & frequent turnover (to involve the greatest numbers of people.)  Madison, however, argued just the opposite – that liberty was safer in a large community.  He wrote that in a small community opinions tend to be more uniform & there is great pressure to conform to those opinions – dissenters will be met by a unified majority & have few allies.  In a large community, though, there are many different opinions & interests; as a result it is harder for a tyrannical majority to organize, and those with unpopular viewpoints will find it easier to find allies.  (As evidence – it does seem easier for those with unpopular opinions or exotic lifestyles to find greater security in a large city than in a small town.)  Thus, according to Madison, a true democracy worked best when groups form coalitions.  These coalitions would be more moderate in a large republic & accommodate a greater variety of interests and opinions.  He implies that a strong central government that is somewhat distant from the people would be insulated from their passions because the people did not always want to do the right thing.  His argument prevailed in part because many people were convinced that a reasonably strong national govt. was necessary to protect from foreign attack, facilitate commerce, guard against domestic insurrections, and keep one faction from oppressing another.  It is likely that the political realities of the moment had more to do with he success of ratification than The Federalist Papers.  It also didn’t hurt that the anti-federalists offered no other alternative than the 

Articles that clearly were failing – you can’t beat something with nothing.  

A second area of concern for the anti-federalists was a lack of a Bill of Rights –why did the Framers who were so “concerned” with liberty fail to include one in the original document.  There are several reasons:

a. The Constitution as written does contain a number of specific guarantees – habeas corpus cannot be suspended, no bills of attainder can be passed, no ex post facto laws are allowed; trial by jury is guaranteed (Article II, section 2); no religious qualification for office is imposed, etc.  

b. In 1787 most states already had a bill of rights

c. The Framers felt they were creating a govt. with limited power; one that could do only what the Constitution stated it could do.  So since the Constitution did not allow the govt. to curtail free speech it could not do so.  Some delegates even feared that any attempt to list rights would result in the govt. assuming it could infringe on rights not listed.  

It soon became clear, however that the Constitution would not be ratified without a Bill of Rights or at least the promise of a Bill of Rights.  New Hampshire became the 9th state to ratify the new Constitution (on June 21, 1788).  The new govt., headed by President George Washington, took office in 1789.  By spring 1790 all 13 states had ratified the Constitution, & James Madison introduced into the 1st session of the 1st Congress a set of proposals (many based on Virginia’s bill of rights).  12 of these proposals were accepted by Congress & sent back to the states for ratification.  10 amendments were ratified by the states, and the Bill of Rights went into effect in 1791.  These amendments limited only the power of the federal govt. over citizens.    The 2 amendments rejected were ”compensation of legislators (which has since been ratified) and apportionment of representatives)
KEY PRINCIPLES OF THE CONSTITUTION   The Madisonian Model

The Constitution is the supreme law of the United States.  However, it is only about 7,000 words long.  One of its strengths is that it does not go into detail about how the nation should be run – this makes it more flexible as times change.  James Madison, the principal architect of the Constitution, feared both minority and majority factions.  So he was certain to include certain principles to prevent the possibility of tyranny.   The Constitution is based on six basic principles:

1. Popular sovereignty

a. People are the source of all power – the government requires the consent of the governed.

b. “We the people...”  these are the first words in the Constitution.  The Constitution was written for the United States.

2. Limited government

a. Government is not all-powerful – it has only that power the people grant to it.

b. The government must obey the law – constitutionalism is the idea that the government must conduct itself according to the limits defined in the Constitution.  The govt. can only do that which is in the Constitution – it can’t simply say “it doesn’t say we can’t do it.”  

c. Rule of law – the leaders within the govt. must also obey the law – they are subject to and not above the law.  We are a nation of laws – not a nation of men.

d. The Constitution includes the word “no” many times:  make no law”  or “no cruel and unusual punishment”  

3. Federalism – a government in which power & authority is divided between central, state, and local governments.  So power is divided among the 3 branches on the central level and it is also divided among the national, state, and local governments.  Thus local rule, tradition, and custom could still be preserved in many areas of life.  Further a federal system was designed to prevent a tyrannical government such as England’s.  The states would serve as a check to the power of the national govt.  And the national govt. would serve as a check to tyranny in and among the state governments.  Each faction trying to gain power would serve as a check on the other factions trying to gain power; thus no group could gain total power.  The Framers felt this especially true because the US was very diverse.   

4. Separation of Powers – the government consists of 3 separate and coequal branches; the power of the govt. is divided among these branches.  In a unitary/parliamentary govt.  there is one supreme legislative branch.  But separating the branches enabled each to serve as a check on the human tendency towards tyranny.  Each branch would try to gain as much power as possible, but the others would prevent this.  

a. Legislative Branch – to make the rules (Article I)

b. Executive Branch – to carry out & enforce the law (Article II)

c. Judicial Branch – to interpret the law (Article III)

5. Checks and balances – each branch is subject to restraints from the other two; (see cartoon packet chart).  The theory behind checks and balances is that we are less likely to end up with tyranny if power is spread among many groups and each group has a check on the powers of the other two groups.  Checks & balances restrains power within the central government; federalism is a type of checks & balances – the states serve to check the power of the national government.

Congress:

1. Can check the president in these ways:

a. refusing to pass a bill the president wants

b. overriding a president’s  veto

c. using the impeachment power to remove a president

d. refusing to approve a presidential appointment (Senate only)

e. refusing to ratify a treaty the president has signed (Senate only)

2. Can check the federal courts in these ways:

a. by changing the number and jurisdiction of the lower courts

b. by using the impeachment power to remove federal judges

c. by refusing to approve a person nominated to be judge

The President:

1.  Can check Congress by vetoing a bill it has passed

2. Can check the federal court by nominating judges

The Courts:

1. Can check Congress by declaring laws unconstitutional

2. Can check the president by declaring actions by him or his subordinates to be unconstitutional or not authorized by law.

6. Judicial review – this is the power of the federal courts to review laws and actions of the other branches & the states and decide if they are constitutional.

a. Laws that are ruled unconstitutional are considered to be null & void.; of no force or effect.

b. The power of judicial review is not clearly stated in the Constitution, it was established by the Supreme Court in Marbury v. Madison (1803)

c. Over 1000 state laws and 130 federal laws have been declared unconstitutional as well as actions of Pres. Nixon, Truman, etc.  For instance the Court held that Nixon’s refusal to turn over tapes to the Watergate Comm. was an unconstitutional action.  In Roe v. Wade the courts struck down a Texas law that forbade abortion, and in Texas v. Johnson the court overturned the Texas law that forbade flag burning.

AMENDING THE CONSTITUTION

When the Constitution was ratified in 1788 the population of the US was 4 million.  Today – 212 years later – the population is over 270 million.  The Constitution itself has changed very little; the ways we interpret the Constitution have changed drastically.  Article V outlines the methods that could be used to amend the document – it was deliberately made difficult.  There are 2 ways to propose an amendment & 2 ways to ratify an amendment.  So there are a total of 4 methods to amend the Constitution.  There are 27 amendments – the last one was proposed in 1789 along with the original bill of rights and ratified in 1992.  

To Propose an Amendment:

a. a 2/3rds vote of both houses of Congress

b. 2/3rds of the state legislatures may ask Congress to call a national convention to propose amendments

To Ratify an Amendment:
a. ¾ths of the state legislatures approve it

b. ratifying conventions in 3/4ths of the states approve it

· Only the 1st method of proposing an amendment has been used.

· The 2nd method of ratification has been used only once (to ratify the 21st Amendment).

· Congress can put a time limit within which an amendment must be ratified (usually 7 years).

· Over 10,000 new amendments have been suggested, but only 33 have made it through the formal proposal process, of these 33 only 27 have been ratified.

· The last amendment to the Constitution was passed in 1992 (Congressional pay raises will not take effect until after the next Congressional election).  It was first proposed in 1789.  

The Informal Process of Constitutional Change

1. Basic legislation – much of the Constitution is vague on how the powers of the government will be carried out, so Congress passes laws to spell out what exactly the government should do.  For example the Constitution says there will be one Supreme Court (but no mention of how many justices) and other inferior Courts that Congress creates.  The Constitution says nothing about a Cabinet or which agencies will be created.  The number of government agencies & Cabinet positions changes as needed (some of the newest being Energy, Veterans Affairs, Homeland Security)

2. Presidential action – the president has sent troops into battle over 200 times without a formal declaration of war; thus although the Constitution gives only Congress the right to declare war, it is apparent that wars are being fought on executive orders alone.  The constitution gives the President the power to sign treaties that have the force of law with the consent of the Senate, but many Presidents also make “executive agreements” with the head of a foreign state (ex – Bases for Destroyers).  These do not require consent & the Court has held that they do have the power of law.

3. Judicial interpretation – in 1803 in the case Marbury v. Madison (to be discussed in CH. 16 on the Courts) the courts assumed the right of judicial review.  The power, though not actually stated in the Constitution, allows the Supreme Court the right to decide if actions of the legislative or executive branch are in accord with the Constitution.  The main way this enables the Court to “amend” the Constitution is that it can “interpret” what the actually meaning of the words in the Constitution are.  For example what is the meaning of “cruel & unusual punishment”; what is meant by “right to a lawyer”, etc.  Thus the meaning of the document can change without actually changing the words.  

4. Changing political practices – again the tools and methods that we use to “practice” or carry out the art of politics evolvers over time & often gives new meaning to the Constitution.  The best example is the involvement of political parties in the election process.  When the Constitution was drafted there were no formal parties in the US.  State legislations chose electors who then picked the president.  White men ran for the House as they choose.  Today political parties select the electors and often the candidates.  We have a very strong 2 party system so there are often only 2 choices on the ballot.  In the 1796 election, the electors scattered their votes among 13 different candidates.  Again the words of the Constitution have not changed, but the way elections are run has changed drastically.

5. Technology – especially mass media and the Internet.  Information is available more readily and to many, many more persons than in 1789.  Thus more individuals have knowledge (regardless of whether it is true or false) about candidates and also about government actions.  In many ways, technology has strengthened the role govt. plays in our lives – nuclear weapons make the government more powerful – so do computers (the govt can collect & store vast amounts of information about its citizens).

6. Increasing demands on policy makers – the people in their desire for more government services & for government to take a greater role in defense, social welfare, etc. has resulted in he government having much more power than the framers originally intended.

The first Congress had 65 members:

Virginia – 10

S. Carolina – 5

Rhode Island – 1

Pennsylvania – 8

N. Carolina – 5

New York – 6

New Jersey – 4

New Hampshire – 3

Massachusetts – 8

Maryland – 6

Georgia – 3

Connecticut – 5

Delaware – 1

The Constitution went into effect after # 9 – New Hampshire ratified it in June 1788.  Virginia ratified in June 1788 NY ratified in July 1788.  N. Carolina and Rhode Island ratified the Constitution after the 1st elections (NC in Nov 1789 and RI in May 1790).  So the first Electoral College did not include those states.
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